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aircraft, and we'll hrhﬂ}‘ﬁﬁrbllhﬂh!r Most states
hove sales or use tax that could HIPITMM aircraft m
w0 we'll keep this part general, with special emphagis on
Florida Sales and Use taxes.
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dinary and Necessary

Travel expenses while away from home on business, ather
than those amounts that are lavish or extravagant, are
deductible. When this fssue comes up in an TRS audit, we
need to show that the aircraft is incidental to the company's
business and not merely an expensive perk for the benefit of
the owners and company executives,

[n an audit, the [R5 could limit the deductibility of the
adrcrafl expenses by computing the equivalent cost of first-
class airfure, which would be much less than the actual
aircraft expenses. Just because a company can afford private
tramsportation does not guarantee it is a deductible expense.
Typically, we need to prove three things: air transportation
is required, air transportation may only be met by private
aircraft, and the aircraft used is appropriate in meeting the
tramsportation needs of the company.

2) Hobby Losses

{ftentimes, aircraft are owned in a company that stands
alone: the cash coming into the company is owner contri-
butions to pay the cxpenses of the aircraft, and the company
consistently shows losses due Lo depredation. Because there
are o profits, these companies can be targets of TRS audits,
since the company cannol meet the IRS cedified safe harbor
of showing a profit in three out of five years,

A “hobby loss” case can be a big win for the TRS, singe

all costs associated with the aircraft will be disallowed,
Successful defense of this type of audit comes from showing
hewe the sircralt company supports the business purpaose of a
group of entities,

3) Passive Loss Limitations

If your aireraft will be rented, leased ar chartered, and you
as the ownor don't “materially participatc” in the endeavar,
the income or loss from this activity eould be considered
“passive” As a result, losses, which are typieal for alrcraft
elue to the large amounts of depreclation deducted, could be
eleferred (o fulure years Lo be ollsel by passive income or
utihized when the aleceall Is ulthmately sald,

This 15 an area that requires planning and streategizing belore
thie nctivity is started in order to get (e best tax sdvantage.
Each individual and/or company has different tax goals that
feed to be explored before renting talies place,

4) Personal Use

For non-business flights on an aircraft owmed by a corpo-
ration, 5-Caorp or parinership and provided with a pilot,
emplovees of the compamy must report Standard Tndustry
Fare Level [SIFL) taxable income. The company must apply
the Entertaimment Cosé Dizaflewunce roles (o expenses if
there were enfertainment flights provided 1o “specified” indi-
viduals—those who can direct the movements of the aircraft,

Careful documentation of the fights of a butiness aircrall
are key 1o supporting the deduction of expenses by the
company, and computation of the SIFL charge is a small
price to pay compared to the exclusion of expenses for
personal flights.

5) Depreciation

Some of the depreciation problems we see in practice are
non-compliance with the Listed Property roles. incor-

rect application of depreciation rates, failure to follow the
tax-free exchange (61031} rules and failore to follow the

In general, to deduct depreciation, an aircraft has to be used
in & tradc or business. In order to deduct aoceferated depre-
cialion {or an dircrafl, the aircrallt must be used more than
5 percent in a trade or business. Accelerated does not mean
vou will deduct more deprecation; il just means you will
deduct more in the early yvears of ownership.,

Bonus depreciation rules have changed over the vears. so
check on this before you count on a certain deduction.
Currently, no banus depreciation is available for 2005,
however Section 179 depreciation is availahle, which is
another way to potentially deduct more depreciation in the
vear of purchase.

6) Flight Department Company
and FET

If an entity owns and operaies an aircraft, pays the direct
aperating costs of the aircraft and pays the pilots of the
aircraft, the IRS would consider this to be a company that
provides air transporiation, and in that case, the agency
wotild have to charge Federal Excise Tax. This tax is charged
lo each passenger al a rale of 7.5 percent on the costs of
Might, amd there s a Mat-rale “segment fee” The tax is the
same tax you would pay if you boarded an airline for o fight,




but unlike an airline, & business does not have the adminis-

trative homepower wo administer the ilings.

Restructuring vour company o move the pilots to a sepa-
rate company and put "dry leases” in place is oflen used as a

strategy 10 puard against this situation,

7) Sales Tax

Ewvery state is different, but in general, states that have sales
and use taxes assess tax on the purchase of property by
residents and businesses, In general, sales tax is due on the
purchase of aircratt, or vse tax is due on the use (leasing] of
an aircrafi unless an exemption applies. In elther case, sales
or use tax planning prior toa purchase or commencement
of a lease is critical to anccess in taking advantage of the

cxcmptions available,

There are two important aspects of state sales tax: 1) what is
VOLT O ¥0OUF company’s connection to the state and 2) where
iz the purchase taking place? Airplane owners are often
surprised to receive a notice [rom the state where an aircraft
purchise ok place only to learn they did ool comply with

the specifics of an exemption. The burden of prool iz with
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“We could use a Guardian Ange! in accounting.”

the taxpayer. For example, many staies have a fly-away
exemplion available to non-residents, which means sales tax
in that state will not apply if the aircralt i purchazed and
flown out of the state within a short period of time after the
sale, The time vou have to fiy the aircraft out of the state is
always defined in the state’s regulations so its important to
find this out hefore the transaction takes place. Horida regu-
lations specify removal of the aircraft from Florida within 10
days unless the aircraft is immediately placed in a registered

repair facility.

FARA and NBAA are working with lawmakers to get an
aircraft sales tax exemption passed in Florida. This would
change the landscape for both buyers of aircrall and those
associated with aircrall transactions. Slay tuned!

MNuole that not all of the 1ax issues mentioned here will
apply 10 every transaction, since cach owner and opera
tion is different, but knowing the ssucs well enough to
ask the right questions is key to planning and minimizing

vaur tax burden



